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Air BnB Regulations

The popularity of vacation rental websites like
Airbnb and YRBO continues to grow astrekers
seek alternatives to traditional types of
accommodation. The accommodations available
on these websites are preferred by many due to
the uniqueness, price, and the ability to stay in
neighbourhoods free of hotels or hostels. Short
term rentals are also a hit with property owners,
as they offer aaurce of rental income without
the need to commit to longerm tenants.

Despite these benefits, shetérm vacation

rentals can cause conflict in communities due to
the disruption caused by irresponsible property
owners and renters, the impact on neighbourhood
character, as well as the effects on housing cost
and supply thatesult from the removal of units
from the housing market. Hotel operators
generally oppose shoiterm vacation rentals as
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well, finding it difficult to compete with
unregulated accommodations while complying
with local government bylaws and paying hotel
and sales taxes.

Many local governments are facing pressure to
regulate shoriterm vacation rentals, and local
governments across North America have taken a
variety of approaches to dealing with the practice.
While each local government must consider the
pros and cons of shoterm vacation rentals in the
context of its own community, the following is a
summary list of options for local governments to
consider:

Zoning:Many local governments have enacted
land use regulations that prohibit vacation reiga
entirely or in some zones (often residential), while
others permit the use widely. All of these options
are permissible, but as is the case with zoning
generally, local governments should ensure that
the wording of the bylaw clearly reflects the
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intention of the Council or Board. (Dkanagan
Similkameen (Regional District) v. Led2®il2
BCSC 63, the Court concluded that shertn
vacation rentals were not permissible as a
principal use in a zone that permitted the use of

v A

mechanisnby which to regulate shoiterm
vacation rentals.

Temporary Use PermitsSome local governments
in British Columbia have chosen to prohibit

AAY3IES RSO OKNSR ARRSY it Al Vi RcCAHRREREIFS apdgpermit the use only in

renting to short term paying guests was not a
normal and customary residential use. However,
the Court did find that shorterm vacation rentals
were permitted as a secondary use, despite the
fact that the Regional Board appeared tave
AYyGSYyRSR (KS
to be limited to bed and breakfast operations.
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If shortterm vacation rentals are a permitted use
and a local government wishes to amend its land
use bylaws to prohibit that use, it will likely be
faced with issues of lawful neconformity. In
those cases, business licensing may still offer a

individual cases pursuant to temporary use
LISNXYA (& 6dc¢!rthabénefibof ¢! t &
allowing local governments to experiment with
permitting shortterm vacation rentals, as TUPs
can allow a use not permitted under zoning for a

4 LINKA g1 (S @ Aaterm sepbyihe IQoahgovesnmert, upfoRy ¢ dza

maximum of three years plus one three year
renewal perod. Local governments can also
impose conditions on the issuance of TUPs,
including requirements for security, and can
revoke TUPs upon default.

Local governments are required to provide public
notice prior to the issuance of a TUP, and may
receive usefufeedback from neighbours as a

result. However, a public hearing is not required
unless a TUP is issued by bylaw in accordance with
section 493(1)(b) of theocal Government Act

Business Licensin@lunicipalities can regulate
and impose conditions on @pators of shoriterm
vacation rentals pursuant to their authority under
sections 8(6) and 15 of tteommunity Charter
Although section 8(6) only authorizes
municipalities to regulate (and not prohibit or
impose requirements on) business, the courts
haveheld that the regulation of business
necessarily involves restrictions on businesses,
including setting out rules regarding what cannot
be done:International Bio Research v. Richmond
(City) 2011 BCSC 471.

Some municipalities in British Columbia have
chosen this option as a way to permit shéderm
vacation rentals while reducing the potential
negative impacts of the practice. Regulatory and
licensing regimes may include terms and
conditions that must be met for obtaining and
continuing to hold a busined&ence and could
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include a requirement that a person provide
security as a condition of a licence.

As noted above, this is only a summary list of the
options available to local governments wishing to
regulate shoriterm vacation rentals. In addition,
these tools can be utilized in a variety of different
ways, depending on the unique circumstances in
each community.

Given the fact that this is likely to be an area of
significant interest to residents, we encourage
local governments to seek public input in
developing their vacation rental policies. A well
thought-out policy, consistent with community
values, can minimize the potential negative
impacts of shorterm vacation rentals while
allowing your community to capitalize on the
benefits of this growingractice.

Rachel Vallance

Municipal Authority to Regulate and
Remove Encroachments From Road
Allowances

Under theCommunity CharterSBC 2003, c. 26

broad authority to regulate and remove
encroachments from municipal highways and road
allowances, subject only to the potential
application of s. 36 of thBroperty Law A¢tRSBC
Mddc = O dPropertyrLavd ActKuSndex s. 35
of the Community Charteithe soil and freehold of
every highway in a municipality is vested in the
municipality, and under s. 35(1Xpuncil may
grant a licence of occupation or an easement, or
permit an encroachment, in respect of a highway
that is vestel in the municipality.

6 § ICBmminity Chartes 0 = Y dzy A OA LI £ 7 = / i
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In cases where a licence of occupation or an
easement is not granted by the municipality, s.
46(1) of theCommunity Charteprohibits any

person from excavating in , causing a nuisance on,
obstructing,
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fouling or damaging any paof a highway or other
public place, except as permitted by bylaw or
another enactment. Under s. 46(2), council may,
by bylaw,authorize the seizure of things
unlawfully occupying a portion of a highway or
public place, establish fees for such seizure that
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are payable by the owner of the thing, and provide
for the recovery of those fees from the owner of
the thing, including by sale of the thing if the
owner refuses to pay or cannot be identified after
reasonable efforts. Furthermore, under s. 46(3), if
a thing is seized under subsection (2), by a
municipality, neither the municipality nor a person
to whom the thing is disposed of is liable, in
damages potherwise, for or in respect of any
claim that may arise in respect of the thing after
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its disposal in accordance with ti@ommunity (c) order the owner to remove the
Charter encroachment or the fence so that
it no longer encroaches on or

These powers are supplemented by the various encloses any part of the adjoining
bylaw enforcement powers detailed in s. 260 of land.
the Community Chaer and the power to obtain a
statutory injunction in accordance with s. 274 of The interplay of s. 36 of theroperty Law Aawith
the Community Charterln addition to these the powers granted to municipalities in respect of
powers, s. 17 of th€ommunity Chartgprovides highway encroachments under tl@ommunity
that the authority of council to require that Charterwas considered by the BC Court of Appeal
something be done includes the authgrito direct in District of West Vancouver (Corporation of) v.
that, if a person subject to the requirement failsto  Lilx H nmc  WestVancdueerwliduo & Ly
take the required action, the municipality may that case, WesVancouver sought a statutory
fulfill the requirement at the expense of the injunction for the removal of certain private works
person, and recover the costs incurred from that constructed in a municipal road allowance. The
person as a debt. property owner in turn sought to invoke s. 36 of

the Property Law Adbr the encroachment. With
The powers granted to a munpality under the NBaLSOG G2 0 kdbestfaz A OA LI £ A
Community Charteshould be read with reference Statutory injunction inWest Vancouver V. L|[he
to s. 36 otthe Property Law Actvhich provides as majority of the court ruled that statutory
follows: injunctions to require removal of encroachments

from road allowances may not necessarily be
issued in circumstances where there is no pressing
publicinterest and the hardship to a landowner
would outweigh the public interest in issuing the
injunction. On this issue, the majority ruling
provided the following comments:

36(1) For the purposes of this section,
"owner" includes a person with an interest
in, or right to possession of land.

(2) If, on he survey of land, it is found that
a building on it encroaches on adjoining
land, or a fence has been improperly
located so as to enclose adjoining land, the
Supreme Court may on application:

a w ¢ While courts will be reluctant to

refuse a statutory injunction on equitable
grounds, there is a residual discretion not

to grant the relief. The scope of this
discretion is, however, very limited. In
Burnaby v. Pocrnic>X (0 KA & / 2 dzNIi

(a) declare that the owner of the
land has for the period theourt
determines and on making the
compensation to the owner of the XECKS 6SG0SNI OASs L
adjoining land that the court
determines, an easement on the
land encroached on or enclosed,

there is a discretion but, because

the right to an injunctions created

by statute and because the public
interest must be weighed against

any hardship which the order may
impose on the defendants, the

a021S 2F (GKS RA&AONE

(b) vest title to the land encroached
on or enclosed in the owner of the
land encroaching or elhmsing, on
making the compensation that the

court determines, or 67] X! & F 3ISySNIt NHzA $3
rights, duties and powers, including the

4 Lidstone & Company
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duty to carry out the provisions of a
statute, are of such a public nature that
they cannot be waived or lost by mere
acquiescence or lachelsangley
(Township) v. Woqd 999 BCCA 260

[68] Even though the discretion of the
Court to refuse the statutory injunction
sought by the District is limited, it is, in my
view, at least premature to grant an order
that would entail destruction and removal

The court of appeal then turned to the issue of
whether s. 36 of thé’roperty Law Aatould be
invoked against puix lands and in particular
public lands dedicated as highway and the
majority of the court ruled that relief could be
granted under s. 36 against public lands in
appropriate but limited circumstances. On this
issue, the majority ruling quoted approvindlpm
an earlier decision of Mr. Justice Barrow of the
Supreme Court of British Columbiadsoyoos
(Town) v. Nelmes

of alarge portionof Mg. A dzQa K2YS b

a wy @dunsel were unable to identify a
case squarely addressing the question of
whether thePLAapplies to public lands. In
Osoyoost para.22, Barrow J. said this
about the reach of th&LA

[69] First, the hardship such an order
would visit upon MsLiu is considerable.
She would be obliged to demolish a
considerable portion of her home.

[70] Second, | question the utility of
such an order in this case. While | accept
that the public interest will almost always
outweigh a countervailing private
hardship, | am hard pressed to identify the
public interest that would be served by
granting the District this injunction.
Although | do not doubt that the District
acts in the public irerest in addressing
encroachments on dedicated highways
within its jurisdiction, the encroachments
in this case neither interfere with any
easily identifiable public right, nor have
they been shown to interfere with any
future plan the District has for th

This section provides a method by
which encroachments may be
regularizedOn its face, it is not
limited to encroachments involving
two private property owners,
although I am not aware of any
instance in which it has been
invoked to reqularize an
encroachnent on public propertyln
applyings. 36, the court is to take a
GONRBIRXZ SldzAdlotS I
Among other things, the court is to
conside the expense of removing
the encroaching structure and
whether, if not removed, the
structure would adversely affect the
use or value of the land on which it
encroaches. Assuming, without
deciding thats.36is available to the
court to remedy an encroachment
on public property it should not, in
my view, be applied in a manner
that would enlarge the limited
discretion the court has to ddok
statutorily authorized.injunctive

fellef RathdrIthR &oprdRéh should

be to first determine whether the

property. The encroachments do not

impede the footpath on the road

allowance that has long been used by the

public to access the waterfront and the

District has, by its past conduct, shown it

is perfectly content to sell to M4.iu the

land on which theencroachments sit. In

fact, the injunction petition was only

brought by the District when the parties

GSNBE dzyloftS (G2 F3aINBS 2y |
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injunction should be issued, and if it
is determined that it should not,
then s.36 may be invoked to
address the encroachment. By
proceeding in this manner, the
public interest which constrains the
discretion to refusen injunction

will be respected. Resorting 8036
first, and in the manner that it is
usually applied, would not give the
public interestts due.

wWIYLKI &Aa

[82] I agree with Barrow J. that 36 of

the PLAiIs not, on its face, limited to
encroachments involving two private
property owners. | see no reason to read in
limiting language to the provision that is
not there. But that does not end the

matter.

[83] In my view, he Court must be very
cautious about making an order that
eliminates both a public consultation
process and discretionary decisions made
by elected municipal representatives about
0KS TFdzidaNBE 27

It can be supposed that the special circumstace
in West Vancouver v. Lineanthat s. 36 of the
Property Law Aawill only apply in factual
situations that are at least similar to those\ivest
Vancouver v. Liurhose circumstances include the
fact that the encroachments were longstanding,
constituteda valuable part of the improvements
of the adjacent property and would have been
very costly to remove. Furthermore, there was
some question concerning whether or not the
improvements had been approved or tolerated by
governmental authority in the pastirially, there
was evidence before the court that the
municipality had no pressing immediate need for
the right of way and was prepared to consider
selling the public lands on which the
improvements were located to the owner at fair

market value. For all dhese reasons, the BC
Court of Appeal rulingn District of West
Vancouver (Corporation of) v. lisuprokably
distinguishable from mostf the situations where
private works have been built on municipal road
allowances.

Given the relevant provisions ineg Community
Charterregarding municipal rights and obligations
for removal of private works on municipal road
allowances and the ruling West Vancouver v.

Liy, the legal principles that are relevant to

I R RS R ®8 X municipalities in respect of their ability to regé

and remove encroachments from municipal road
allowances may be summarized as follows:

(a) owners are prohibited by s. 46 of the
Community Chartefrom installing or
constructing private works on municipal
road allowances;

(b) amunicipal council may, by bylaw,
authorize the seizure of things unlawfully
occupying a portion of a municipal road
allowance, establish fees for such seizure
that are payable by the owner, and provide

Lddzo € A O € I Ykt thé recovery of those fees from the

owner, including by sale of the thing if the
owner refuses to pay or cannot be
identified after reasonable efforts;

(c)aYdzy AOA LI ft AG & Qa
bylaws includes a power under s. 17 of the
Community Chartetio direct that, if an
owner subject to a requirement fails to
take the required agbn, the municipality
may fulfill the requirement at the expense
of the owner, and recover the costs
incurred from that owner as a debt;

(d) under authority granted by s. 260 of the
Community Chartera municipality can also
utilize a full range of enforcement

Lidstone & Company
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mechanisms for its bylaws in respect of
encroachmets on municipal road
allowances;

(e) the municipality is empowered by s. 274 of
the Community Charteto obtain statutory
injunctions to require owers to remove
private works from municipal road
allowances; however, the BC Court of
I LILIS | £ Q aVediMahchuyed v. Riy/
supports the proposition that statutory
injunctions will only be granted in
circumstances where there is a pressing
public interest, such as construction of a
highway or related improvements, and the
public interest outweighs the burdens
imposed on an owneas a result of the
injunction;

(f) when a statutory injunction is not issued, s.
36 of theProperty Law Aathay apply in
certain Imited circumstances where the
equities favour it; however, the facts in
West Vancouver v. Laupportthe notion
that s. 36 may only be a reasonable
possibility in circumstances that are at
least similar to the facts iWest Vancouver
v. Liu.

Lindsay Pazells

Service provision to First Nations: the duty
to continueproviding a service

Questions from our clients have suggested that a
brief summary would be helpful addressing local
government obligations with respect to providing
services to First Natiormmmunities.

The common law does not create a duty to
provide services, but it does govern the obligation
to continueproviding services.

Lidstone & Company

This principle was articulated by the B.C. Court of
Appeal inTsawwassen Indian Band v. Delta
(Corporation]1997] 9W.W.R. 626which also
addressed the related case Atlams Lake Indian
Band v. Salmon Arm et alheTsawwassen
decision has been followed by courts across
Canada and not just in the context of servicing

First Nations for thisLINRA y OA LJ SY
notice to discontinue utility services is notice
sufficient to allow the disconnected party/entity
to arrange for alternative supply of that service.
municipality that terminates utility services
without providing sufficient notie has acted

dzy t | ¢ F dzf fLdng Lake3Chtiage OWride
Assn. v. Thorhild (County N9, Z011 ABQB 337).
The Court of Appeal iisawwasselso made
clear that during the period in which the local
government was required to continue providing

awS| ¢
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servicesthe First Nation is under a corresponding continue to provide services. However, thist
f St 20t A3AF0A2Yy ad2 LI ewillappNId brdy finyitedaifcBnstandes. F2 NJ { K
services until the termination date, whenever that
YId 65 KStR G2 08¢ 6LI NIlaBumpsleks tpdian Band v. Burns Lake (Viflage)
a case that followed sawwassena common law

It is important to note that the time required at relationship was also found but given that the

common law within which toantinue to provide band had the capacity to become sslifficient in

servicing is not determined by the serviced party obtaining services due to its ability to generate tax

actually arranging alternate service (see eLgng revenue and the availability of quick and

Lake supra). That would in practice amount to inexpensive service alternatives, the municipality

compelling a local government to provide services  was entitled to terminate services upon

indefinitely, which is not the legal requirement. reasonable noticeln that case, termination was
permitted 5 months after judgment, but the Band

Rather, the courts will look at several factors to had had informal notice for a period of time

determine what is sufficient time to allow for before the case went before the court.

alternative sevicing arrangements. The courts

contemplate a range of relationships: on one of It is important to note that the obligation to

the range are individual property owners, who continue to provide services does not inhernt

effectively have an indefinite right to include an obligation texpandthe services

uninterrupted utility service in part because an provided. For example, an obligation to continue

individual property owner would never be a to service a group of residential homes for a

position to arrange reasonable alternate service. period of time would not bring with it a legal

On the other end of the range would be two obligation to extend services to a new commercial

dequivalent municipal or other government development on eserve.

entities. Each has similar ability to raise funds, and

organize and operate utilities. One of these two Local governments are cautioned against

entities cauld, lawfully, terminate provision of beginning to provide new or expanded services

utilities to the other, provided the disconnected without having satisfactory servicing agreements

LI NIi & KI R NB ITsagwabsenpa. y 2 (iR AiRGes Onge the supply of a service begins, it will

48). generally be subject to the common law duty to

continue the service provision until the sufficient
Reasonable notice is determined as a question of  time is allowed for the serviced party to arrange

the capacities of the relative parties, including an alternative service supply.

dthe relative ste of the parties; the resources

available to each of the parties including the Maegen Giltrow
ability to raise revenue; the ability to implement

or maintain new and existing infrastructure; the Personal Information: Does Information
experience each party may already have in about Property Count?

providing the services in questipand the length
of time over which the service has already been receive requests for advice as to how

v 2 AR We r lagly,
LINEGARSR o0e 2yS 2% 0KS LIJJ) Héljggh%étgf%édom of information requests

Note that where notice has been given by a First that on their face seek information about

Nation under the provincidhdian Self

Goverr]_ment Er_]ab“n_g Adher.e. ma_y be a one ! Burns Lake Indian Band v. Burns Lake (Villag2000), 13
year minimum in which aunicipality must M.P.L.R. (3d) 63 (BCSC)

8 Lidstone & Company
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property, but could be argued to contain personal
information. Although it is critical to determine
whether such regasts solicit access to personal
information (as this significantly affects whether
the public body may disclose them) it can be
difficult to do so. A recent decision of the Alberta
Court of Appeal, while not binding in British
Columbia, sheds light on thiery issue.

In Edmonton (City) v. Alberta (Information and
Privacy Commissionef016 ABCA 110, the
central issue was the meaning of the term
GLISNB2Y |t  AY T2 N | Fiekddny ¢
of Information and Protection of Privacy A&n
applicant madean FOI request of the City,

O 2 vy & A aall regbs, Rgardléss of format,
relating to myself or my property that may be held
o8 GUKS /Aade 27
narrowed the request to copies of complaints, and
records generated in relation tamplaints, in
relation to how she dealwith her property.

As earlier decision of the Alberta Court of Appeal
[ S2y Q& CdzNY A G dzNB
Privacy CommissioneQ11 ABCA 94, which was
RSOARSR Ay GKS Péswali SE i
Information Protection Actruled (at paragraph
48) that:

Information that relates to an object or
property does not become information
Wl o6 2 dzii Q
individual may own or use that property.

Although there was some debate about the
applicability of this earlier decision in light of the
fact that it related to separate legislation, the
Court inEdmontorreiterated that in order to

j dzI t ATEé | a
information hasto b 8 & Sy (i A | f t e al
LISNE2Y €S FYyR y20 al 62 dzi
most objects or properties have some relationship
GAOK LISNAR2Yya®dE OLI NI @
recognize that the distinction between personal
information and property information manot
always be clear, and held that information related

H
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to property that also has a personal dimension
may properly be classified as personal information
in some circumstances.

Applied to the facts in issue in this case, the Court
held that the applicar®a NI |j dzS &
containing complaints and opinions expressed
about the applicant, related to directly to her
conduct and it was thus reasonable for the
adjudicator to have characterized this information
& GLISNRZ2YI f
about property, even though some of the conduct
OtBaygave fisg 1 e coryplaint& rélated to the
I LILX AOF yiQa LINPLISNIL &
Sara Dubinsky

Ins and Quts of Reserve Funds
{KS &adzoaSljdsSyift e

Many local government statutory reserve funds
were created by bylaws enacted prior to 2004
when theCommunity Chartezame into force.
Before 2004, there were different procedural and
content requirements for reserve funds, so there

S 0hbdr of forks ToP Mfituta LY
review the status of their funds (including to take
aﬂvarﬁtégé’&th@burr@rﬁ liberal authority, to
ensure reserve fund borrowing and expenditures
will comply with the legislation, to eliminate
unnecessary reserve funds, and to ravie
antiquated policies).

by AYRAGARZ s |§i@631d°|porfér§ bekatizd EourtiPmedber

who votes in favour of an unlawful expenditure in

regard to a reserve, an some casea staff

member who acts contrary to the legislation, may

be found personally liable for the ant of the

reserve transfer or loan unless the amount is
théafs

fore th
2 BT oy LS NEE YT
"y @Ags%ssdég;‘t&vgs $68y

pGeferally $irkBSitisH Chidahsla, théers aidithréey
classes of reserve funds:

0 Kz2dza
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1. statutory reserve funds eshbdished under
section 188 of th&€ommunity Charter
(established for a specified purpose, or for a
statutory purpose including development cost
charge collections, money received from the
sale or disposition of parkland, money
received from disposition of highwayoperty
that provides access to water, parking space
requirement funds and money received from
disposition of land or improvements);

2. legacy reserves (being reserve funds
established under section 935 of the prior
existingLocal Government Aair underthe
previousMunicipal Acffor purposes such as
utility funds or sinking funds);

3. notional reserves, being reserve funds to hold
monies from general revenuar other sources
(including operating surpluses, contributed
surplus or external funds received), which
funds are used for other purposes not listed in
section 188 of th&Community Charter

One unique category of notional reserves is to
hold monies collected frordevelopers for capital
expenditures on the construction and installation
of works and services or for holding amenity
contributions derived from density bonunsgy

under section 482r phased developmen
agreements under section 513 the Local
Government At. These funds can be established
in the form of a statutory reserve for a specific
purpose under section 188 (1) of t@®mmunity
Charteror held as notional reserves described
above. Under the Public Sector Accounting Board
(PSAB) rules, theseay bebooked as deferred
revenues (liabilities to complete future works).

APPLICABURW

Section 191 of th€ommunity Chartesind section
377(1)(f) of the Local Government Act set the
legal consequences of a courmilboardmember
voting for a bylaw or resotion authorizing the

10

expenditure, investment or use of money contrary
to the Community Charteor the Local
Government Act

(1) A council member who votes for a bylaw or
resolution authorizing the expenditure, investment
or other use of money contrary this Act or the
Local Government Act is personally liable to the
municipality for the amount.

(2) As an exception, subsection (1) does not apply
if the council member relied on information
provided by a municipal officer or employee and
the officer oremployee was guilty of dishonesty,
gross negligence or malicious or wilful misconduct
in relation to the provision of the information.

(3) In addition to any other penalty to which the
person may be liable, a council member who is
liable to the municipalit under subsection (1) is
disqualified from holding office

@ 2y I

(4) Money owed to a municipality under this
section may be recovered for the municipality by

20t I2OSNYYS)

(@) the municipality,

(b) an elector or taxpayer of the
municipality, or

(c) aperson who holds a security under a
borrowing made by the municipality.

Provisions of statutes imposing personal liability

on Council members must be strictly construed
Gook Country Estates Ltd. v. the Corporation of the
City of Quesnel 2006 BCSC 1@8&frmed British
Columbia Court of Appeal). Nonetheless, if there is
an illegal expenditure, then section 191 applies.

In Orchiston v. Formosa 2014 BCSC 1080
Justice Skolrood stated at paragraph 21:

In my view, properly construed...
section 191 (1) imtended to

Lidstone & Company



JUNE 2016 Edition

provide a municipality, and its
taxpayers, with a measure of
security in the event that municipal
councillors spend public money in a
manner that is not authorized by
statute where that money is not
recovered. It is, in effect, a form of
indemnity; the councillors are
personally liable for the amounts
improperly paid while the funds
remain outstanding...

A member ofa @ouncilor boardmay establish a
good defence if there is evidence that the Council
member who voted on the illegal expenditure
relied upon information provided by a municipal
officer or employee who is guilty of dishonesty,
gross negligence or malicious or wilful misconduct
in relation to the provision of the information
[section 191(2)]. There is also a common law good
faith defence where the Council member relies
upon the advice of a municipal solicitor who has
expertise in respect of the subject matter
(Orchiston at paragraph 59).

Despite the absence of a reference to officers or
employees being liable under section 191 of the
Community Chartemonetheless an action may be
brought against a municipal officer or employee in
relation to an illegal expenditure. The principal
defence is found in section 738 the Local
Government Actvhich provides that no action for
damages liesr may be instituted against a
municipal officer or employee for anything said or
done or omitted to be said or done by that person
in the performance or intended performance of
the person's duty, or the exercise of the person's
power, for any alleged neggtt or default in the
performance or intended performance of that
person's duty or exercise of that person's power.
However, this does not provide a defence if the
officer or employee has, in relation to the
conduct, been guilty of dishonesty, gross
negligence or malicious or wilful misconduct.

Lidstone & Company

There are two additional defences for officers and
employees. First, section 78@the Local
Government Agprovides that it is a good defence
to any action brought against the local
government finance officer forndawful

expenditure of local government funds if it is
proved that the individual gave a written and
signed warning to the Council that, in his or her
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opinion, the expenditure would be unlawful. As
well, the defence of good faith applies if the
officer or employee has relied upon a legal opinion
of a municipal law experrchiston at paragraph
59).

Despite these defences, itiecommended that
before ouncilor boardmembers vote on a
financial matter, including a transfer or borrowing
from a reserve fund, staff ought to provide Council
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with a staff report setting out the grounds for the
validity of the expenditure or other financial
measure.

STATUTORIRESERVEUNDS

Statutory reserve funds must be established by
bylaw, not resolution, under section 188 of the
Community CharterStatutory reserve fundsust
be established for the following:

1. Deposit of money received from
imposition of development cost charges
[secton 188(2)(a)Xommunity Charteaind
section 56d_ocal Government At

2. Deposit of money received from the sale
of park land, the disposition of park land
under section 27 (2) (b) of theommunity
Charter or cash in lieu of provision of park
land on sulgivision under section 510 of
the Local Government Aat ¢ these

monies may only be used for the purpose
of acquiring park land;

3. Deposit of money received the
disposition of Highway property that
provides access to water under section
41(1)(d) of theCommunity Charter ¢
these monies may only be used for
highway access to water in accordance
with that section;

4. Deposit of Money received as cash in
lieu of onsite parking under séion 5250f
the Local Government Act¢ these monies
may only be usetbr providing oftstreet
parking or transportation infrastructure in
accordance with section 188;

5. Deposit of money received from the sale
of land and improvements, except for the
proceeds of any tax sale, under section
188(2)(e) of theCommunity Charter

12

As well, Council may, by bylaw, establish a reserve
fund for any specified purpose and direct that the
money be placed to the credit of the reserve fund
for the specified purpose. For example, Council
could by bylaw establish a reserve fund for the
replacement ofinfrastructure, the anticipated

capital requirements associated with provincial or
Commonwealth games, or a future swimming pool
fund.

The principal differences betwa statutory
reserve funds andotional reserves are as follows:

1. Statutory rserves must be established
and used in accordance with section 188
wherever that section requires money to
be deposited to reserve funds in
accordance with that section;

2. Money in statutory reserves may only be
expendedfor the purposes set out in
section 188 and in accordance with the
procedures stipulated under section 189;

3. The financial plan, and accordingly the
accounting that is presented to Council,
must make provision for transfers to or
between funds which are set out and
separate amounts forach statutory
reserve fund and separately for other
reserve funds, noting the provisions of
section 165 of th&Community Charter

Don LidstoneQ.C.

Accommodating Temporary Disabilities

Section 13 of théduman Rights Codwohibits
discrimination in employment on the basis of
several enumerated grounds, one of which is
physical disability. "Disability" is not defined in the
Human Rights Codind the question often arises

as to what exactly it encompasses. For example, is
abroken arm considered a disability? Is the flu?

Lidstone & Company
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Generally speaking, Canadian law mandates that
human rights legislation is to be interpreted
broadly in furtherance of its important purposes.
In the employment context in particular, one of
the purposes ohuman rights protections is to
remove obstacles to an employee's full
participation in the workforce. Therefore, the BC
Human Rights Tribunal tends to take a broad view
of what constitutes a physical disabilitiiowever,

it is clear that not every meditaroblem faced by
an employee will constitute a physical disability
which is granted the protection of thduman

Rights Codeln Boyce v. New Westminster (City),
1994 B.C.C.H.R.D. No. 33, at para. 50, the Tribunal
stated that the concept of physical dishty
generally indicates "a state that is involuntary, has
some degree of permanence, and impairs a
person's ability, in some measure, to carry out the
normal functions of life". 'schodra v. Vancouver
Axle & Frame and Millee009 BCHRT 173, the
Tribural stated that factors commonly taken into
account in determining whether a given illness or
medical condition amounts to a disability include
whether the condition entails a certain measure of
severity, permanence and persistence (at para.
214).

Given tte reference to "permanence” in
numerous decisions, it may not be surprising to
hear that normal and transitory ailments such as
the common cold, strep throat or the flu are
generally excluded from the definition of physical
disability. The Tribunal has sta that "normal
ailments" do not create the kind of impediments
for which theCode'grotection is intended.

The law is a little different when it comes to
temporary injuries. Generally, most jurisdictions in
Canada extend human rights protections to
employees for temporary injuries such as broken
limbs or during the recovery time following a
surgery. For example, Rierce v. 856660303
Ontario Ltd. o/a Chair Cover King L2015 HRTO

Lidstone & Company

1456, the Ontario Human Rights Tribunal held that
a broken ankle was disability within the meaning
of the Human Rights Cod# that ProvinceThe
employer in Pierce was found to have
discriminated against its employee on the basis of
physical disability when it required her to drive a
delivery vehicle against the advicelwr doctor at

a time when she had a broken ankle. The Tribunal
cited an earlier decision which had stated that in
providing the necessary level of accommodation
to an employee with temporary or timkmited
restrictions, the threshold for finding undue
hardship is higher. In such circumstances,
employers may be required to provide modified
duties which otherwise would not be sustainable
on a permanent basis. For example, an employer
might be required to let an employee work from
home during the time thathey can't operate a car
to drive to work, notwithstanding that attendance
at its offices is important to the type of work its
employees do.

However, there are limits in terms of finding that a
temporary injury constitutes a disability. For
example, irLiv. Aluma Systems and anoth&g14
BCHRT 27@he complainant had suffered a minor
injury as a result of work performed as a
scaffolder. The Tribunal described the injury as
being in the nature of swelling in both hands and a
popped vein in one hand. Thermplainant sought
medical attention and was told to rest his right
hand for one to two weeks. He worked light duties
at work for two days, but the pain in his hand and
the swelling had then dissipated. His employer
noticed that he had continued to ride his
motorcycle to and from work as well. The
complainant was then laid off on the basis that
there was a shortage of work. He alleged, in part,
that he had been terminated on the basis of
disability. The Tribunal found that the symptoms
were "transitory anchot permanent in nature”

and that the medical condition lacked the severity,
permanence or persistence which would qualify it
as a physical disability.

13
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In many instances, employees with temporary
ailments will rely on sick leave entitlements so the
iIssueof accommodation may not arise. However,
if an employer does not provide sick leave, an
employee's sick bank is empty, or the injury in
questiondoesn't reasonably require an employee
to refrain from working altogether, it may be
important to consider wheter a particular

ailment or injury attracts the protections oe
Codeand in what ways it can best be
accommodated.At risk of sounding like a broken
record, the best course of action in any scenario is
to consult an employment lawyer to assess the
risks and plot a course forward that ensures the
objects of theHuman Right€odeare met

Marisa Cruickshank

The Regulation of Bouncy Castles

As summer approaches, communities host all
kinds of outdoor festivals or fairs on public
lands. To make these events family friendly, the
event organizer will often rent rides or
attractions such as the bouncy castle, an
inflatable structure that children, and
sometimes adults, jump around in.

As these festivals are often situated on
municipal or regional district property, local
governments should be aware of the regulatory
requirements when hosting an event that will
use a bouncy castle.

Amusement rides are regulated by the Béfety
Standards Acd & { farld &ssociated regulations.
Under theSSAa person is required to be licenced
by a provincial safety manager before managing or
directing individuals doing work that is regulated
under the Act, or doing any regulated work for an
unlicenced contractor (s. 23). Regulated products
under theSSAare also required to have an
operating permit (s. 28).

Amusement rides are defined in th#evating
Devices Safety Regulatibna & |
components that carries, conveys or directs an
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individual over or through a fixed course or within
a defined aea for the purpose of amusement or
entertainment, and includes a recreational

NI Afgledé {SOGAZ2Y MyOHDU
certain classes of amusement rides, other than
stand alone air supported structures:

18(2) The following amusement rides are
exempted from the application of this
regulation:
X
(e) soft contained play systems
conforming to ASTM Standard F
191898, other than standalone
air-supported structures

This means that bouncy castles ai@ exempt
from the licencing and permitting reqp@ments
under s. 23 and 28 of th&SAand associated
regulations.

The BC Safety Authority (BCSA), an independent
non-profit organization established by statute, is
delegated the authority to administer most parts
of the SSAincluding issuing licencertficates,
and permits’ The BCSA considers bouncy castles
to fall within the definition of amusement rides
under theSSA.

According to the BCSA, when bouncy castles are
used at public events such as school fairs, church
events, or any venue where tigeneral public has
access, they must be operated by licensed
contractors with the required permits from BC3A.
For liability reasons, we do not recommend
allowing unlicensed or unpermitted bouncy castle
operators to participate in events on local
governmant lands.

The BCSA maintains a list of licenced contractors
for amusement rides on its website:
http://www.safetyauthority.ca/contact/find

[Admynistratign Relegation Regulation BC Reg 136/2004.
yﬁttp: vx%tvfw.safetvauthority.ca/safetmformation/safetv

playleisure/bouncyastlesafety

Lidstone & Company
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contractor. As noted on this list, several
municipalities have also become licenced so that
they may operate amusement rides.

A good practice is to include the requirement in a
parks bylaw or other relevant bylaw that persons
applying for a special event permit ngia bouncy
castle must supply proof that they have a valid
licence and operating permit under tf&SA.

Carrie Moffat

Rogers Communications Inc. v.
Chéateauguay (City)2016 SCC 23

Last week the Supreme Court of Canada ruled on
the constitutionalityofi KS / AG& 27
OGKS a/AdGeeov | dzZiK2NRT |
prohibiting all construction on property upon
GKAOK w23ISNE / 2YYdzyAOl GA
received permission from the federal Minister of
Industry to install an antenna system.

a A

The City had formally opposed the project at the
site in question and provided three alternatives,
none of which was acceptable to Rogers. The City
eventually issued a building permit, but the permit
lapsed prior to the commencement of
construction. Aftethe permit issuance, the City,
spurred by a citizen petition, took issue with the
potential health and environmental impacts.

While the Ministry of Health advised that there
was adequate public protection in the applicable
safety code, the Ministry of Inctry reopened the
O2yadzZ G A2y | FGSNI FAYRA
process. Following the successful conclusion of
this second process, the City attempted
expropriation proceedings. With the expropriation
issue still unresolved, the City served its notite

a reserve on the property in question after Rogers

12 Canadian Aviation Regulations, 101.01.
BTransport Canada,
Unmanned Air Vehicleso
http://www.apps.tc.gc.ca/S&ecSur/2/NPA
APM/actr.apx?id=17&aType=1&lang=eng

fiNotii ce of

( May

Lidstone & Company
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NE2SOGSR GKS /AdGeQa 2FFSH
decision on the expropriation.

In an 90 disposition, the Supreme Court
2PSNIUIAZNY SR GKS / 2dz2NI 2F !

ruling for the City, with eight members of the

[ 2dzNII AyadSIR K2f RAy3 GKI

reserve was ultra vires, due to its exercise of
exclusive federal communidans powers. In

/I K

SNEQ

analyzing the pith and substance of the measure,
0KS / 2dzNI 2dzif AYSR GKI
Yy20A0S gl a G2 LINBOf dzRS
system through restricting prospective locations.
The majority further found that nd R 2 dzo f S

FaLSO0tée gl a LINBaSyuaz asil
2 Pr KpSolsfe & KAnteyt RmetnK | NI 2 y A 2 dz2

lj
u K

l.j

ABS NRFKPA NBnl2Pey KNGS dza dzl & ¢

the federal powers over communications. Citing
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the precedent inn re Regulation and Control of
Radio Commmication in Canadg1932] AC 304
that the siting of communications infrastructure is
the exclusive jurisdiction of the federal
government, the Court found that a ruling
affirming a double aspect in this respect would be
contradictory.

While the pith ad substance analysis was in itself
sufficient grounding to rule in Rogers favour, the
Court also clarified the application of
interjurisdictional immunity in the
communications siting context. Here the Court
KAIKE AIKGSR dKI G GKS
ésignificantly impaired the core of the federal
power over radicO2 YYdzy A OF G A2y € =
further blow to prospective future local
government arguments in this area based on this
line of reasoning. Robert Sroka

Conflict of Interest Exceptions Regulation
BC Reg 92016

This Regulation, made effective Aprif"15
provides further clarification of section 104(1)(e)
[exceptions from conflict restrictionst the
Community ChartefThe Regulation outlines that
an exemption applies where a pecuniary interest
in relation to the appointment of a representative
of a governing body (a municipality, regional
district, greater board or trust council), in the
nature of a specified interesarises from the
attendance, participation or voting of the
representative at a meeting where specified
AYyiSNBadg Aa 4G AaadsSo
Fa aby SELSYRAGINE 27
Gry FTR@IFyidlF3aSs
FaaAradlyosS G2 2N 2y
acquisition or deposition of an interest or right in
real or personal property that results in an

advantage, benefit or disadvantage to or on behalf

2F |y Syaadaee
thethreS FT2NB3I2Ay 3
refers to a society or a nesociety corporation of

2NJ ty
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a public authority that provides a service to a
governing body where a councillor or regional
district director is appointed to the board of the
corporation.

In practice, theegulation s apparenty designed

G2 | RRNBaa GKS / 2dz2NI 27
Schlenker v TorgrimspA013 BCCA 395, where it
was found that the fiduciary duty to a Society by a
director created a conflict through the plib
0SAYy3 GRA&AFROlIYyGlF3ISRE
dzy RAGARSR f2elfde 27
there being no potential personal gain. However,

/A Gteegemption is lindtéd topthe smis kp @ eRres

outlined above Robert Sroka

LINE OARAY 3 |
Building Actupdate

The newBuilding Act SBC 2015, cig being

phased in over timeThe secalleda O 2ayUaSiy O & €
sections are in force:nder section 5, the Province
has the sole authority to create standards for the
construction, alteration, repair and demolition of
buildings. Section 43 establishes an accompanying
two-year timeframe for transition, where grocal
government building requirements implemented

by bylaw will be void on December 15, 2017.
Despite the restrictions on building requirements,
local governments may still adopt building bylaws
dealing with administrative and regulatory
unrestrictedmatters remaining within their scope

of authority.

The Province recently published a bulletin
suggestL the Province may enact §qula1|ons to _
i&/\ NG &

Hh e Ry

fthd b Y
Building Ac(such agrease interceptor
requirements made by a local government under
_the Environmental Management AcPatential

b 3 NS @ shivhdl mbtrk ifciudbird ddeSstodte Y
& LISOA T A S Riesfyr SakiNgi? theldBabled/ the? SY U A U & ¢

form/character (and design where allowed) of

Lidstone & Company
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buildings where permitted under the authority for
a devdopment permit,andnoise abatement

Section 7 allows local gernments to make
variation requests to the Province for matters that
concern the subject matter of section 5 (standards
for building construction, alteration, repair and
demolition). Howeverinstead of a local bylaw,

any successful requests will be eregttvia
provincial regulation and multiple local
governments can be included under the purview
of such a regulation. In reviewing applications
pursuant to section 7, section 9 of the Act allows
the minister to retain or hire the assistance of
outside techntal experts.

The Province is in the process of preparing
regulations to carry out the intent of thBuilding
Act. TheProvincealsointendsto providefurther
guidance for local governments in therfio of a
guide coming imminentlyincluding the
applicatian for variance process and
accompanying form.

Robert Sroka

Lidstone & Companizawyers

Paul Hildebrand is Associate
Counsel at Lidstone &ompany.
tdzZ A& GKS KSI
Litigation Department. He wo
the Gold Medal in law at th
University of British Columbia i
1980. Paul has a Doctorate i
Economics in addition to his Law

Degree and Master of Science degree
mathematics. Fonearly 29 years, Paul Hildebral
has practiced law in the area of complex litigatic
including a 12 vyear stint with McAlpine

Company, one of the leading complex litigati
firms in Canada. Paul is responsible for -
conduct of our local government 8liy (i & Q €
matters, including defense of claims, insurar

Lidstone & Company

matters, suing other parties, injunctions, appee
and other litigation related matters. He also h
expertise in regard to arbitration, mediation ar
conciliation. He has done securities nkp
including financings for public and priva
companies, and real estate transactions.

Lindsay  Parcedl  practices
municipal law with a particula
interest in land wuse, rea
property, corporate,
commercial, mediation anc
environmental matters. Lindsa
has 20 years of legal experienc
He was called to the Alberta ba il
in 1992 and the British Columbia bar in 19!
Lindsay completed a Masters degree in Munici
Law from Osgoode Hall Law School in 2009 ai
combined Bachelors of Laws and Masters
Business Administration degree from Dalhous
University in 1991. Before attending Law Schc
he served for one year as a legislative intern at
Alberta Provincial Legislature. Lindsay is curre
Co Chair of the Municipal Law Section of the
Branch of he Canadian Bar Association.

Rob Botterellfocuses on major
project negotiations for local
governments (such as in relatio
to pipelines, LNG, dams an
reservoirs, mines, oil and gas
and similar matters). He alsc
deals with law drafting as well a
local government matters in
relation to aborigindand resource law. Rob als
advocates on behalf of local governments. Rob
a team that put together the Freedom ¢
Information and Protection of Privacy legislati
and advised on the Personal Property Security
and others. He negotiated the key ptisions of
the Maanulth Treaty for Hutay-aht, has drafted
over 500 pages of laws, and has negotiated v
all levels of government and industry on maj
projects. He was a Trustee of the Islands Trust
in 2012 chaired a panel at the UBCM ann
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convertion on "Voting on the Internet". Rob he
an LL.B. from UVic and MBA from UBC, and
Fellow of Institute of Canadian Bankers af
having been the TD Bank Regional Comptrolle
the 1980's. Rob has practiced law in Britis
Columbia for 20 years.

Maegen Giltrow practices in the
areas of governance, bylay§
drafting, environmental law and
administrative law. She is also |
well-known practitioner in the
area of aboriginal law, ang
negotiated a treaty and worked
on the Constitution, land use
and registratbon laws and regulatory bylaws for
number of First Nations before she entered t
practice of municipal law. Maegen clerked wi
the British Columbia Court of Appeal aft
graduating from Dalhousie Law School in 2003.

Don Lidstone Q.Chas practiced
generally in the area of loca
government law since 1980. Hif
municipal law focus is in the
areas of constitutional,
administrative, and
environmental law, particularl
in respect of governance, land ,
use/sustainable development, regulato
approvals, and legislative drafting. Invited to spe
regularly at conferences, symposia a
universities, he has chaired the Sustainable Res
Initiative (Governance and Finance), Liquid We
Expert Review Panel, Fire Services Review P
Whistler Wase Blue Ribbon Panel, and tt
Municipal Law Section of the British Columl
Branch of the Canadian Bar Association. Don
published numerous papers and manuals ¢
consulted on the development of th€Eommunity
Charterand other municipal statutes in a nurar
2F LINRPQOAYyOSad 1S 41l a
in 2008.
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Sara Dubinskyis a litigation
lawyer and handles Dbyla
enforcement matters. She als(
provides legal opinions on
wide variety of issues, and is th
goto person in our firm for
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is a graduate of the University o
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boutique litigation firm in Vancouver an
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Inquiry on behalf of the British Columbia Ci
Liberties Associationwhere she articled. Sar
received three awards in law school for h
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Marisa Cruickshanlkdvises local
governments in relation to
variety of matters, with an
emphasis on labour ang
employment, constitutional,
administrative and
environmental law  issues

Marisa completed her Ia

degree at the University of Victoria. She w
awarded five majo scholarships and academ
awards. She also served as a judicial law cler
the British Columbia Court of Appeal.

Carrie Moffatt is a research and
opinions lawyer in the areas o
municipal law, land use
administrative law and
environmental matters. Carrie
graduated from the University o
Victoria Faculty of Law in the
spring of 2013, and commence
the Professional Legal Training Course shortly

thereafter. Carrie was selected as a top applic
from her first year law class for a fellowship

generate research reports on debt regulatic
/ F NNASQa tS3lf¢ I OF RS
O2yaSljdsSyoSa 2F Tl AfA
forces was nommated for a law faculty writing
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awards throughout her academic career.

RachelVallance provides legal

opinions, agreements and

bylaws on all local government

matters. She completed her

degree at the Unversityof

Victoria, where she participated

in the bw coop program.

Rachel has waed at the

Ontario Securities Commission

in Toronto, The Ministry of Justice in Victor
Chimo Community Services in Richmond,
Chandler & Thongk, a business law firm wit
offices in Thailand and Myanmar. During |
school, Rachel received awards both for acade
performance and involvement in student affai
Prior to her law degree, Rachel completed
Honours BSc in Psychology and Ethics, Socie
Law at the University oforonto.

Robert Sroka provides legal

opinions and drafts agreements

on all local government matters

with an active interest in land use

planning and real estate

development. Robert came to

Lidstone & Company from The

City of Calgary Law Department,

where he served as a bylaw prosecutor, draf
real estate transactions, and advised on plann
iIssues. Robert obtained his JD from The Univel
of British Columbia and spent two summers as
Ottawa inern in the offices of federal cabine
ministers. He is currently a LLM Candidate at
University of Calgary, where his work on urb
brownfield redevelopment financing has bex«
presented at several law conferences.

Lidstone & Company

Lidstone & Company acts primarily for
municipalities and regional districts. The firm also
acts for entities that serve special local
government purposes, including local government
associations, and local government authorities,
boards, commissions, corporations, societa@s
agencies, including police forces and library
boards.Lidstone & Company has been selected by
the Municipal Insurance Association of British
Columbia to be the provider of its Casual Legal
Services available to MIABC Casual Legal Services
subscribers.
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